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Professor Akhil Reed Amar opened this year’s “What the Constitution Means to Us” event with a fierce defense of the Constitution as a beacon of democratic triumph. He insisted that its ratification, which he claimed the entire country took part in, represented the most democratic event in history.

Amar is proud to be an American patriot and defender of American exceptionalism, and he pointed us to his originalist reading of the Constitution as proof. His argument runs on continuity: the Constitution was always a revolutionary document, always a stand against tyranny, and always democratic. This is, indeed, a stirring story. I don’t think it holds up.
We can begin to find cracks in the interpretation that the Constitution’s ratification was a feat of democracy when we consider the Founders’ wariness of democracy itself. Madison’s contributions to the Federalist Papers, most famously Federalist 10, warned of the dangers of popular sovereignty, and described a system that could best filter and contain the threat that a direct democracy would pose to the public good. It is in this light of early caution towards democracy that the formation of the Senate, Electoral College, and difficulty in amending the Constitution must be viewed. 

The Constitutional Convention itself was held in secret, the windows sealed and curtains shut in that hot Pennsylvania State House in 1787, barring “the people” from so much as knowing what was drafted to be included in a document that is, supposedly, of, by, and for “the people.” One can argue about how wise each of these decisions was, but it is difficult to defend this as the most democratic moment in history.

More than this is the bigger problem of slavery. In four of the thirteen states, slavery formed the foundation of the economy, a fact that the authors of the Constitution were not only well aware of, but also wrote the Constitution to accommodate it: the three-fifths clause gave slaveholding states extra power in Congress and the Electoral College, the Fugitive Slave Clause made the North complicit in enforcing slavery, and the slave trade was protected from federal interference until 1808. Thus, while the word “slavery” never explicitly appears in the Constitution, its protection is evident. How this could be evident at the same time as the self-evident truth of human equality suggests that the Founders did not fail to see the contradiction. Rather, they saw it and built around it.

During the Q&A portion of the event, Amar was asked to address this exact apparent contradiction: how could the Founders reconcile the “self-evident truth that all men are created equal” with slavery? This was a question that Amar was unable to address head-on, arguing that the Founders’ construction of the Constitution was designed to set slavery on a path of “ultimate extinction,” knowing they hadn’t finished the job yet, and pointing to early abolition in states such as Pennsylvania. It is true that Pennsylvania did pass a gradual abolition law in 1780, and that other northern states followed. Importantly, however, we must look at where the Founders chose to restrict slavery: far from the economy of the South. Where slavery was the foundation, the Founders chose to protect it.
The Founders wrote the ideal in 1776, but in 1787, they wrote a document for the whole country that gave slaveholding states, whose economies were entirely dependent on slavery, guarantees that made abolition harder to pursue, and ensured that the anti-slavery North couldn’t interfere with the “peculiar institution” in the South. If abolition truly was their goal, this is a strange way to show it.

Amar is right that the Declaration’s promise of equality mattered: it gave abolitionists ideals to hold the country to, and it is what carried Lincoln to the presidency. However, it was a promise not kept by the Founders and was only kept nearly eighty years later.

This year’s What the Constitution Means to Us event brings to light questions about what kind of patriotism we choose to practice. An uncritical version of patriotism demands that we subscribe to the belief that the Founders were pragmatic visionaries whose design of the Constitution was sound. A critical version of patriotism begs us to think through the contradictions and recognize that some of the problems that continue to plague us have their origins in the founding. Perhaps the design wasn’t that good. A system with this many veto points can protect wealthy minorities from majorities, something that is a feature by design, not an accident of recent politics.
This matters as our country marks 250 years. A celebration that only admires the Founders cannot tell us much about how to fix what is broken. I prefer to honor the founding by taking it seriously, by addressing where it failed and asking what we might owe to those it left out.

